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SUPREME COURT OF WISCONSIN 
Appeal No. 2018AP0059 

____________________________________________________________ 
 
Clean Wisconsin, Inc. and  
Pleasant Lake Management District, 
 
 Petitioners–Respondents, 
 
 v. 
 
Wisconsin Department of Natural 
Resources, 
 
 Respondent–Appellant, 
 
Wisconsin Manufacturers & Commerce, 
Dairy Business Association, 
Midwest Food Processors Association, 
Wisconsin Potato & Vegetable Growers Association, 
Wisconsin Cheese Makers Association, 
Wisconsin Farm Bureau Federation, 
Wisconsin Paper Council and 
Wisconsin Corn Growers Association  
 

Intervenors–Co-Appellants 
____________________________________________________________ 

INTERVENORS–CO-APPELLANTS’ 
MEMORANDUM IN SUPPORT OF WISCONSIN 
LEGISLATURE’S PETITION TO INTERVENE 

____________________________________________________________ 
 

Intervenors–Co-Appellants support the Wisconsin Legislature’s petition to 

intervene. The Court asked the parties to address the interplay between Wis. Stat. 

§ 227.53(1)(d) and Wis. Stat. §§ 809.13 and 803.09(2m) as they relate to that 

petition. DNR argues that Wis. Stat. § 227.53(1)(d) is the exclusive means to 
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intervene, including timing and standing requirements that would bar the 

Legislature from intervening in this case. If DNR is correct, the Legislature and 

any other interested parties would have no mechanism to intervene in Chapter 227 

cases at the appellate level. The Legislature asserts that Wis. Stat. § 803.09(2m) 

provides an absolute right to intervene in this case. The Legislature is correct. 

ARGUMENT 

I. DNR’s Position That Petitions to Intervene Can Only Be Filed at 
The Circuit Court Level Will Ban Interested Parties from Appeals 
That May Affect Vital Interests. 

The rules for judicial review of agency decisions at the circuit court level 

are set forth in Chapter 227, Subchapter III (Administrative Actions and Judicial 

Review), Wis. Stat. §§ 227.40-.60. Wis. Stat. § 227.53(1)(d) is one of these 

provisions. It sets forth the circumstances in which a circuit court may allow 

parties to intervene and in relevant part provides: 

The [circuit] court may permit other interested persons to intervene. Any 
person petitioning the [circuit] court to intervene shall serve a copy of the 
petition on each party who appears before the agency and any additional 
parties to the judicial review at least five days prior to the date set [by the 
circuit court] for the hearing on the petition [to intervene]. 

Wis. Stat. § 227.53(1)(d). 

DNR makes two bold assertions. First, DNR asserts Wis. Stat. 

§ 227.53(1)(d) governs any and all petitions to intervene in Chapter 227 cases, no 

matter at what juncture or in what court. Second, DNR claims that if there is such 

a petition to intervene before the circuit court, “it must be resolved before the 
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circuit court takes up the petition for judicial review.” DNR Resp. to the Wisconsin 

Legislature’s Pet. to Intervene (May 6, 2019), at 4 (citing Citizens’ Util. Bd. v. Pub. 

Serv. Comm’n of Wis., 2003 WI App 206, ¶ 17, 267 Wis. 2d 414, 671 N.W.2d 11). 

DNR’s position, then, is that petitions to intervene in Chapter 227 

proceedings are only allowed at the circuit court level. Beyond eliminating the 

ability of the Legislature to intervene here under Wis. Stat. § 803.09(2m), DNR’s 

position wipes out any opportunity to participate at the appellate level by any 

parties in any Chapter 227 cases, whether that be under Wis. Stat. §§ 803.09(1) (as 

matter of right) or 803.09(2) (permissive intervention) or 803.09(2m) (legislative 

intervention). 

This would pose a severe limit on judicial access beyond this case. Consider 

individuals or groups requesting a nonprofit law firm—Great Lakes Legal 

Foundation or Clean Wisconsin, for example—to consider representing them on a 

compelling Chapter 227 case after a notice of appeal. A typical scenario. Such 

firms could only file amicus briefs, no matter how severe an impact the appellate 

decision might have on the interests of those individuals or groups. They would be 

mere spectators, non-parties with no ability to affect settlement or dismissal. Such 

a sweeping bar to participate in judicial review is inconsistent with the plain 

meaning of the statutes and the policy underpinnings supporting permissive access 

to our courts. 
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Justice depends on access to the courts and Wisconsin caselaw makes it 

clear that standing “should be liberally construed,” not “narrowly or restrictively.” 

Wisconsin's Environmental Decade, Inc. v. PSC, 69 Wis.2d 1, 13, 230 N.W.2d 243 

(1975). Access to the courts is so foundational, even a trifling interest can warrant 

entrance. State ex rel. First National Bank v. M & I Peoples Bank, 95 Wis.2d 303, 

309, 290 N.W.2d 321 (1980). Liberally construed access applies to individuals and 

associations. Metro. Builders Ass'n of Greater Milwaukee v. Vill. of Germantown, 

2005 WI App 103, ¶ 1, 282 Wis. 2d 458, 698 N.W.2d 301. 

The Wisconsin Administrative Procedure Act of 1943 was one of the first 

attempts by any state legislature to codify in a single chapter of the statutes the 

procedures to be followed by agencies with respect to rulemaking, contested cases, 

and judicial review.1 It was intended to be inclusive, not exclusive, in allowing 

interested parties to participate in judicial review of agency decisions. This 

includes a right to participate by parties with an interest in the proceedings 

regardless of when their interests demand their participation: 

There may be many cases in which a third party, who may have a great deal 
more interest in the preceding than the administrative agency itself, will be 
quite content with the handling of the case by the Attorney General in 
support of the agency’s decisions until a certain point in the litigation is 

                                                 
1 See Ralph M. Hoyt, The Wisconsin Administrative Procedure Act, 1944 Wis. L. Rev. 214 (1944) 
for a contemporaneous overview of Chapter 227's formation. This initial rendition of Chapter 227 
was compiled by the Wisconsin Bar Association committee on administrative law and modeled 
after work by a corresponding American Bar Association committee. It was introduced by Sen. 
Gustave W. Buchen, a member of the State Bar committee, and passed both houses with little or 
no opposition. 
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reached, but may then conclude to step in and protect his own interests — 
as for instance by taking an appeal to the Supreme Court which the Attorney 
General has decided not to take. Any court rule that would bar him from 
such participation merely because he has failed to serve a notice of 
appearance would undoubtably violate the legislative intention. (Emphasis 
added) 

Hoyt, supra, at 232-33. 

This is precisely the situation here. In DNR motion for a revised briefing 

schedule in this case, the Attorney General, on behalf of DNR, states his intent to 

take positions before the Supreme Court that conflict with its “previous positions 

regarding the public trust doctrine; the import of this Court’s decision in Lake 

Beulah; and the effect of 2011 Wis. Act 21 on [DNR’s] authority regarding high 

capacity well permitting.” In all “meaningful respects,” DNR will urge the Court 

to vacate its own permits. DNR Mot. to Modify Briefing Schedule (May 2, 2019), at 3. 

We sometimes need to be reminded that the real parties of interest in this 

case are those farmers whose water well permits approved by DNR were vacated 

by the circuit court. They reasonably expected the Attorney General and DNR 

would continue to defend these permits. They were wrong, presenting a situation 

in which other parties must take up the mantel. 2017 Wis. Act 369 clearly 

anticipated that on some occasions that would be the Legislature, particularly in 

cases like this in which the agency challenges the plain meaning of legislative 

enactments in order to invalidate their own permits. DNR’s bait and switch in this 

case should not be rewarded. 
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II. Wis. Stat. § 227.53(1)(d) Sets Forth Procedures for Intervening in 
Judicial Review Proceedings at the Circuit Court Level Only. 

The fundamental question is whether Wis. Stat. § 227.53(1)(d) applies to or 

otherwise precludes intervention at the appellate level. It does not. It provides 

intervention procedures at the circuit court level. Nothing more. Nothing less. 

A. The Fundamental Concept of Judicial Review of Agency 
Decisions Under Chapter 227 Is Predicated Upon Procedures 
Governing Circuit Court Deliberations. 

In Wisconsin, statutory interpretation centers on the text, context, and 

structure of a statute. State ex rel. Kalal v. Circuit Court for Dane Cty., 2018 WI 

25, ¶¶ 45-46, 271 Wis.2d 633, 681 N.W.2d 110. “Context is important to meaning. 

So, too, is the structure of the statute in which the operative language appears. 

Therefore, statutory language is interpreted in the context in which it is used.” Id. 

¶ 46. To determine context, a court may look to a statute’s history. Cnty. of Dane 

v. LIRC, 2009 WI 9, ¶ 27, 315 Wis.2d 293, 759 N.W.2d 571. 

A key purpose in creating Chapter 227 was to provide one judicial review 

process to replace what were over 70 separate statutes prescribing methods of 

judicial review of agency decisions.2 The Legislature did so by swapping out these 

old judicial review processes with a simple reference to the new chapter, such as: 

“Any order of the Board shall be subject to review in the manner provided in 

                                                 
2 Hoyt, supra, at 229. 
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chapter 227.”3 This unified judicial review process is set forth in Subchapter III, 

Wis. Stat. §§ 227.40-.60. 

While frequently specific about the procedures binding agencies and circuit 

courts, Chapter 227’s judicial review provisions never purport to dictate appellate 

court procedure, as can be seen by the statute’s repeated use of the word “court” 

to mean “circuit court.” The word “court” appears 84 times in Subchapter III, 

including Wis. Stat. 227.53(1)(d), relating to “any person petitioning the court to 

intervene.” Except on two occasions within all 25 sections of Subchapter III is a 

reference to any “court” referring to anything but a “circuit court.”4 In those two 

instances, the words “appellate court” only is used once relates specifically to 

                                                 
3 Id. 
4 Sixteen times the statute specifies “circuit courts.” At least 22 times, the context of the word 
“court” clearly leads to “circuit court.” For example, 6 times “court” appears in the same sentence 
or within the same paragraph as “circuit court,” obviously implying the more specific meaning. 
See, e.g. Wis. Stat. 227.53(1)(a)(3). Also, at least 16 times, “court” remains unidentified within 
the paragraph, but an earlier paragraph in the same provision defines “court” as “circuit court,” 
or the language addresses procedure specific to circuit courts. In several cases, the meaning of 
“court” remains more ambiguous but still leads to “circuit court.” For example, § 227.53 early on 
defines “court” as “circuit court” but later simply references “the court.” Similarly, § 227.57(1)-
(9), (11) uses the word “court” 15 times without further definition; however, contextual clues 
imply “circuit court.” 
Sometimes “court” does mean “all Wisconsin courts,” but never within the context of procedure. 
For example, § 227.485(1) addresses “costs to certain prevailing parties” and specifically instructs 
“hearing examiners and courts in this state, when interpreting this section, be guided by federal 
case law.” (Emphasis added.) The requirement, however, references a standard, how to award 
costs, not procedure for awarding it. 
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procedure.5 This sole reference to appellate procedure in Chapter 227 is set forth 

at Wis. Stat. § 227.58. 

Wis. Stat. § 227.58 is the gateway between Chapter 227 circuit court 

procedures and appellate court procedures prescribed in Chapters 808 (Rules of 

Appellate Procedure) and 809 (Rules of Appellate Procedure). It provides: 

Any party, including the agency, may secure a review of the final judgment 
of the circuit court by appeal to the court of appeals within the time period 
specified in s. 808.04(1). 

Wis. Stat. § 227.58 was amended by 1983 Wis. Act 219, a bill developed 

by the Judicial Council for the purposes of standardizing appellate filing deadlines. 

The Act also did some routine cleanup, as was done in then numbered Wis. Stat. 

§ 227.21:6 

SECTION 30. 227.21 of the statutes is amended to read: 
227.21 Appeals. Any party, including the agency, may secure a review of 
the final judgment of the circuit court by appeal to the court of appeals. 
Such appeal shall be taken in the manner provided by law for appeals from 
the circuit court in other civil cases, except at the time for appeal shall be 
limited to 30 days from the notice of entry of the judgment within the time 
period specified in s. 808. 04(1). 
[Judicial Council] Note: This section is amended by repealing the appeal 
deadline of 30 days from the notice of entry of judgment for greater 
uniformity. An appeal must be initiated within the time frame specified in 
s. 808.04 (1). stats. 

                                                 
5 Wis. Stat. § 227.60 grants jurisdiction to “state courts to determine validity of laws when 
attacked in federal court and to stay enforcement.” But granting jurisdiction, once again, does 
not direct procedure. 
6 Wis. Stat. § 227.21 was renumbered 227.58 by 1985 Wis. Act 182 s.41. 
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This section is further amended to eliminate the superfluous provision that 
the appeal be taken in a manner other of other civil appeals. Civil appeal 
procedures are governed by chs. 808 and 809, stats. 

1983 Wis. Act 219, Exhibit A. 

Deleting the 30-day limit and referencing Wis. Stat. § 808.04(1) was 

consistent with the Act’s primary purpose: to standardize deadlines for appellate 

action. But directly citing Chapter 808 makes it clear that Chapter 808 and not 

Chapter 227 controls appellate procedures on timing. Moreover, the 

accompanying Judicial Council note explained that “This section is further 

amended to eliminate the superfluous provision that the appeal is taken in the 

manner of other civil appeals. Civil appeal procedures are governed by chs. 808 

and 809, stats.” (Emphasis added.) That is, there is no need to waste ink to note 

appeals will be handled as “provided by law for appeals from the circuit court” 

because chapters 808 and 809 clearly are the applicable laws governing civil 

appeal procedures. 

Wis. Stat. § 227.58’s placement at the end of Chapter 227 might well 

evidence its role as an exit from a Chapter 227 circuit court judicial review, to 

chapters 808 and 809 appellate review of the circuit court’s decision. That is, these 

chapters set forth sequential, not overlapping procedures. Once the circuit court 

review is complete, further review at the appellate level is conducted under 
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chapters 808 and 809, including Wis. Stat. § 809.13 setting forth the means to 

intervene at the appellate level. 

B. DNR Cites No Statutes or Caselaw to Support Its Position 
that Wis. Stat. § 227.53(1)(d) is Controlling. 

The judicial review processes in Chapter 227 for circuit courts and chapters 

808 and 809 for appellate courts are sequential and mutually exclusive, not 

conflicting. Because the issue at hand is a petition to intervene at the appellate 

level, Wis. Stat. § 809.13 applies. Conceptually, this should be apparent. For 

example, in an unpublished Chapter 227 case, the court of appeals noted that one 

of the parties that were dismissed could have petitioned to intervene under Wis. 

Stat. § 809.13 to become a “proper party on appeal.”7 This observation is dicta, 

but it states the obvious. 

As for the not so obvious, DNR cite no cases standing for the proposition 

Wis. Stat. § 227.53(1)(d) is the exclusive means to intervene at both the circuit 

court and appellate levels, including timing and standing requirements that would 

bar the Legislature from intervening in this case. Nowhere in the statutes or 

caselaw is it mentioned that petitions to intervene at the appellate level in Chapter 

227 proceedings can only be filed through a narrow window at the circuit court 

level. The reason there is no statutory or caselaw support for DNR’s assertions is 

                                                 
7 Town of Rockland v. Green Bay Metro. Sewage Dist., 2011 WI App 1, ¶ 9, 330 Wis.2d 833, 
794 N.W.2d 926, Exhibit B. See Rules of Appellate Procedure, Rule 809.23(3). Unpublished 
opinions issued on or after July 1, 2009 may be cited for persuasive value. 
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that the legislature and the courts would find it repugnant to shut down all 

opportunities to intervene at the appellate court level. 

The caselaw cited by DNR occurred within the context of circuit court level 

procedure and has never been applied to appellate level procedure. For example, 

DNR cites State ex rel. Dep't of Nat. Res. v. Wisconsin Court of Appeals, Dist. IV 

(Dist. IV), which in turn quotes Wagner v. State Med. Examining Bd., for the 

proposition that Chapter 227 must prevail when conflict exists between procedural 

provisions. 2018 WI 25, ¶18, 380 Wis.2d 354, 909 N.W.2d 114. But Dist. IV cites 

Wagner as a rule of statutory interpretation within the context of circuit court 

venue designation. It contrasts Wis. Stat. § 801.50(3)(a)—circuit court venue 

generally—with Wis. Stat. § 227.53(1)(a)(3)—circuit court venue for 

administrative appeals. Id., ¶14. Wagner, in turn, couches the Chapter 227 question 

as to  whether a circuit court properly applied default judgement. 181 Wis.2d 633, 

635, 511 N.W.2d 874 (1994). It held, “a circuit court's discretion for judicial 

review in a ch. 227 review proceeding is limited to the parameters outlined in sec. 

227.57.” Id. at 638. (Emphasis added.) Finally, another case cited by DNR, State 

ex rel. Town of Delavan v. Circuit Court for Walworth Cty., analyzed whether Wis. 

Stat. § 801.58(7)—substitution of a trial court judge—conflicted with any 

provision in Chapter 227. 167 Wis. 2d 719, 723, 482 N.W.2d 899 (1992). It found 
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no conflict existed. Id. at 724. DNR’s application of Wis. Stat. § 227.53(1)(d) to 

appellate procedure presents a novel, and unsupported, use of the statute.8 

A truism in Dist. IV that is compelling here is that “in the absence of a 

contrary provision in Chapter 227, it does not matter. . .” Id. ¶ 19. If Wis. Stat. 

§ 227.53(1)(d) does not apply to appellant procedures, it does not matter. We need 

not fire canons of construction at a provision that is irrelevant. And Wis. Stat. 

§ 227.53(1)(d) is irrelevant here. The only question is which provision controls 

intervention at the appellate level. 

III. Parties Seeking Review of The Final Judgment of The Circuit 
Court by Appeal to The Court of Appeals, Including Those 
Seeking to Intervene on Appeal, Are Governed by Chapter 808 
and 809. 

As noted in Wis. Stat. § 227.58, chapters Wis. Stat. §§ 808 and 809 govern. 

With respect to the issue here, Wis. Stat. § 809.13 reads in pertinent part: “The 

court may grant the petition [to intervene] upon a showing that the petitioner's 

interest meets the requirements of s. 803.09(1), (2), or (2m).” Wis. Stat. 

§ 803.09(1) invokes intervention by absolute right, and (2) by permissive right. 

Wis. Stat. § 803.09(2m), most pertinent to the present litigation, applies to 

legislative intervention. 

                                                 
8 If the Legislature's petition to intervene was at the circuit court level, these cases may be 
relevant, requiring further analysis on the interplay between Wis. Stat. § 227.53(1)(d) and Wis. 
Stat. § 803.09(2m) with respect to intervention at the circuit court level. 
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Critically, however, at the appellate level none of these requirements 

depend on § 227.53(1)(d) at all. It does not matter if the case arises from judicial 

review of an administrative decision or something else entirely. Wis. Stat. § 809.13 

governs intervention at the appellate level.  

The clarification matters for the present litigation because while (2m) may 

also allow legislative intervention under Wis. Stat. § 227.53(1)(d) at the circuit 

court level, the question does not arise here. A plain reading of the statutes 

demonstrates that for appellate procedure, Wis. Stat. § 809.13 applies. 

Accordingly, the requirements of Wis. Stat. § 803.09—whether (1), (2), or (2m)—

also apply.  

To meet the requirements Wis. Stat. § 809.13(2m), the legislative 

intervention statute, three things must happen. First, a party must challenge “the 

constitutionality of a statute, facially or as applied, challenges a statute as violating 

or preempted by federal law, or otherwise challenges the construction or validity 

of a statute.” Second, the legislature must then choose to intervene as prescribed 

in Wis. Stat. §13.365. Third, these things met, the legislature can then intervene 

“at any time in the action as a matter of right by serving a motion upon the parties 

as provided in s. 801.14.” In the present case, the Legislature fulfilled all three 

steps. 
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First, Clean Wisconsin plainly challenged the constitutionality, 

construction, and validity of DNR’s original construction of Wis. Stat. 

§ 227.10(2m). Specifically, Clean Wisconsin challenges the constitutionality of 

Wis. Stat. § 227.10(2m) as applied, arguing the DNR’s interpretation of (2m) is 

“an unconstitutional abrogation of DNR’s Public Trust authority and duties.” 

Wisconsin Legislature’s Pet. to Intervene (April 25, 2019), Exhibit A. 

Additionally, it challenges the construction, arguing DNR’s application of Wis. 

Stat. § 227.10(2m) must be rejected because it misconstrues the statute’s use of the 

word “explicit” and creates “an insufficient basis to regulate.” Clean Wisconsin 

Resp. Br. (June 1, 2018), at 26, 28. Finally, Clean Wisconsin challenges the 

validity of the statute, arguing the DNR’s construal of “explicit” to mean “statutory 

authority must be so specific as to leave nothing to the discretion of the agency is 

inimical to the structure of administrative law and the Administrative Procedures 

[sic] Act.” Id. at 28. 

Second, the legislature followed the steps as laid out in Wis. Stat. §13.365. 

Wis. Stat. § 13.365(3) reads: “The joint committee on legislative organization may 

intervene at any time in the action on behalf of the legislature.” It did so here. See 

Joint Committee on Legislative Organization Ballot, approved April 25, 2019. 

 Third and finally, the legislature served a motion upon the parties as 

provided in Wis. Stat. § 801.14. See Wisconsin Legislature’s Pet. to Intervene 
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Cover Letter to the Clerk of Court (noting a copy of the brief “is being served upon 

counsel for the parties by U.S. Mail.”) 

 Since the legislature met the requirements of Wis. Stat. 

§ 809.13(2m), it in turn fulfilled Wis. Stat. § 809.13 and its petition for intervention 

should be granted.  

CONCLUSION 

For the reasons discussed, Intervenors–Co-Appellants ask the Court to 

recognize the Legislature’s absolute right to intervene. 

Respectfully summitted, 
 

      /s/ 

 
Robert I. Fassbender (1013985)  
Great Lakes Legal Foundation  
 
Attorney for Intervenors–Co-Appellants 
 
Wisconsin Manufacturers & Commerce, 
Dairy Business Association, 
Midwest Food Processors Association, 
Wisconsin Potato & Vegetable Growers 
Association, 
Wisconsin Cheese Makers Association, 
Wisconsin Farm Bureau Federation, 
Wisconsin Paper Council and 
Wisconsin Corn Growers Association  
 
10 East Doty Street, Suite 504  
Madison, WI 53703  
Telephone: (608) 310-5315 
fassbender@greatlakeslegalfoundation.org 
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